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ALUM-CO NATIONAL INC., 
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Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT CF COLUMBIA 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States Dis- 
trict Court for the District of Columbia quashing, vacating and set- 
ting aside service of process on A. C. Browne, individually, and as 
president of Alum-Co National Inc., a body corporate (J.A. 14). 


Jurisdiction of this Court is invoked under Section 1291, Title 28, 
United States Code. 
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The judgment appealed from is a final judgment within the meaning 


of the aforesaid statutory provisions; however, in accordance with the 
phraseology of the order of the United States District Court (J.A. 14) di- 
rected by said District Judge, appellant invoked the jurisdiction of this 


Court within the time provided by the applicable statutes and general 
rules of this Court, namely: 28 United States Code, Section 1292 (b) and 
Rule 91/2 of the rules of this Court for permission to take an appeal 
from the order of the District Court (J.A. 15-18). However, this Court, 
by order dated October 5, 1962, dismissed said application without preju- 
dice to appellant taking an appeal under the provisions of Section 1291, 
Title 28, United States Code (J.A. 19), and since appellant was timely in 
invoking the jurisdiction of this Court in the first instance, appellant does 
not believe that his appeal should be prejudiced on account of the timeli- 
ness of this appeal. 


STATEMENT OF THE CASE 


The appellant , Robert C. Buffkin, on October 13, 1961, filed a Com- 
plaint for Refund of Money on Grounds of Fraud and for Damages result- 
ing therefrom, naming as defendants Alum-Co National Inc. and A. C. 
Browne, both of Cleveland, State of Ohio (J.A. 2-4); that while the said 
A. C. Browne, in his individual capacity, and as President of Alum-Co 
National Inc., was in the District of Columbia on October 13, 1961 , in re- 
sponse to a letter he had received at Cleveland, Ohio, in the regular course 
of mail from the Office of the United States Attorney for the District of 
Columbia, requesting that he appear at said Office of the United States 
Attorney at the Court House in Washington, D. C., concerning a criminal 
complaint filed against him (J.A. 18), service of process in the said civil 
Suit was made on him at the Statler Hotel in Washington, D. C. (J.A. 4-5). 
On appellees' motion to quash Service of Process on appellees, Alum-Co 
National Inc. and A. C. Browne (J.A. 5-6), the District Court granted said 
motion J.A.14). The appellant, Robert C. Buffkin, now appeals to this 
Honorable Court from the order of the District Court quashing, vacating 
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and setting aside Service of Process of appellant's civil action against 


the appellees, A. C. Browne and Alum-Co National Inc. 


STATUTES INVOLVED IN THIS APPEAL 


The relevant parts of the statutes involved in the instant appeal are 
as follows: District of Columbia Code, 1951 Edition, Supplement VII, 
1960, Title 23, Sections 801, 803 (b) and 804 (a): 


"Title 23 - 801. Definitions. 
"As used in this chapter -- 


"(@) The term'Witness' includes a person whose 
testimony is desired in any proceeding or in- 
vestigation by a grand jury or in a criminal 
action, prosecution, or proceeding. 


""(o) The word 'State' includes any Territory of the 
United States and the District of Columbia.. 


"(¢) The word 'summons' includes a subpoena, | 
order, or other notice requiring the AppSAt- 
ance of a witness." 


"Title 23 - 803.() - 


"If the witness is summoned to attend and testify in 
the District of Columbia he shall be tendered the 
sum of 10 cents a mile for each mile by the ordi- 
nary traveled route to and from the court where 
the prosecution is pending or where the grand jury 
investigation has commenced or is about to com- 
mence, and $5 for each day that he is required to 
travel and attend as a witness." * * * 


"Title 23 - 804.@) - 


"If a person comes into the District of Columbia in 
obedience to a summons directing him to attend 
and testify in the District of Columbia he shall not 
while in the District of Columbia pursuant to such 
summons be Subject to arrest or the service of. 
process, civil or criminal, in connection with mat- 
ters which arose before his entrance into the Dis- 
trice of Columbia under the summons." 
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STATE MENT OF POINTS 


Appellant respectfully submits that the Court erred in granting de- 
fendants', Alum-Co National Inc. and A. C. Browne, Motion to Quash 
Service of Process in the instant cause for the reasons that: 


1. Said A. C. Browne, as an individual, and as President of Alum- 
Co National Inc., was not immune from service of process since he did 
not come to the District of Columbia in either capacity in obedience to a 


Court summons. 


2. That the appearance of A. C. Browne, as an individual and as 
President of Alum-Co National Inc., was voluntary in the District of Co- 
lumbia at the time he was served with process by a U. S. Deputy Mar- 
shal in the instant cause. 


3. That A. C. Browne, as an individual, and as President of Alum- 
Co National Inc., was under no legal obligation to come from Cleveland, 
Ohio, to the District of Columbia in response to a letter received in the 
regular course of the mail from the Office of the U. S. Attorney for the 
District of Columbia. 


SUMMARY OF ARGUMENT 


The Court erred in granting appellees’, Alum-Co National Inc. and 
A. C. Browne, Motion to Quash Service of Process in the instant cause 
since said non-resident parties did not come to the District of Columbia 


in answer to a summons, subpoena, order or other notice issuing from 


a court and therefore are not entitled to the privilege of immunity from 
civil process as afforded non-residents in Title 23, Section 801 - 804 of 
the District of Columbia Code, 1951 Edition, Supplement VIII, 1960. 


The appearances of the appellees in the District of Columbia were 
voluntary and in response to a letter from the office of the U. S. Attorney 
for the District of Columbia which had no legal efficacy. Said appellees 
were under no legal duty to appear in the District of Columbia as requested 


5 


by said letter of the U.S. Attorney. To afford appellees the privilege of 


immunity from civil process in the instant case would so obstruct judicial 
administration in the very cause for the protection of which it is invoked. 
That the privilege of immunity from civil process should not be enlarged 
beyond the reason for which it is founded. That judicial necessities in 
this instant case does not require that the privilege of immunity be grant- 
ed these appellees. 


ARGUMENT 
I 


The said letter received by Alum-Co National Inc. and A. C. Browne 
in the regular U. S. mail from the Office of the U. S. Attorney for the Dis- 
trict of Columbia requesting him to come to the District of Columbia to 
confer with the U.S. Attorney concerning a criminal complaint filed 
against him was not a summons, subpoena, order or other notice issuing 
from a Court, but merely a form letter which the U. S, Attorney for the 
District of Columbia sends out to a person against whom a criminal com- 
plaint has been made to its office. District of Columbia Code, 1951 Edi- 
tion, Supplement VIII, 1960, Title 23, Section 801 - 804 provides the pro- 
cedures for securing the attendance of witnesses from without a state in 
criminal proceedings. 


Title 23 - 801. Definitions. Provides as follows: 


"@) The term 'Witness' includes a person whose testi- 
mony is desired in any proceeding or investigation 
by a grand jury or in a criminal action, prosecu- 
tion, or proceeding. 


"(o) The word 'State' includes any Territory of the United 
States and the District of Columbia. 


"(¢) The word 'summons' includes a subpena, order, or 
other notice requiring the appearance of a witness." 
Title 23 - 803.(b) - also sets up the procedures for providing at- 
tendance of non-resident witnesses at criminal prosecutions in the 


District of Columbia as follows: 


"If the witness is summoned to attend and testify in the 
District of Columbia he shall be tendered the sum of 
10 cents a mile for each mile by the ordinary traveled 
route to and from the court where the prosecution is 
pending or where the grand jury investigation has com- 
menced or is about to commence, and $5 for each day 
that he is required to travel and attend as a witness." * * * 


Title 23 - 804.(@) - also provides the conditions under which a per- 
son coming into the District of Columbia is exempt from service of proc- 
ess as follows: 

"Tf a person comes into the District of Columbia in obed- 

ience to a summons directing him to attend and testify in 

the District of Columbia he shall not while in the District 

of Columbia pursuant to such summons be subject to ar- 

rest or the service of process, civil or criminal, in con- 

nection with matters which arose before his entrance into 

the District of Columbia under the summons." 

The facts of this case do not fit any one of the aforegoing District 
of Columbia Code provisions. The appellee, A. C. Browne, was requested 
by letter in the regular mail by the U.S. Attorney for the District of Co- 
lumbia to appear in the District of Columbia in connection with a criminal 
complaint filed against him. Appellee did not have to come to the District 
of Columbia in answer to said letter. His appearance in the District of 
Columbia was voluntary, and said letter was not in the nature of a sum- 


mons, subpoena, order or other notice requiring the presence of a witness 


and offering said witness immunity from service of process in a civil suit 
in connection with matters which arose before his entrance into the Dis- 
trict of Columbia under the summons as provided by the District of Co- 
lumbia Code. Said letter was not issued by a court or under the direction 
of a court. Said letter had no legal efficacy, and therefore the said appel- 
lees were not immune from the service of process of appellant's civil 
complaint when served with same by a Deputy U. S. Marshal at the Statler 
Hotel, Washington, D. C. on October 13, 1961. 
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In the instant case the appellee's appearance was voluntary and un- 
der no judicial compulsion. The Agency requesting appellee's appearance 
is not judicial in nature and its orders or requests are of no legal efficacy 
unless supplemented by a judicial summons, subpoena, order or other no- 
tice issuing from the court. | 


It is a recognized principle that suitors as well as witnesses com- 
ing from another state or jurisdiction are exempt from the service of 
civil process while in attendance upon court and during a reasonable time 
in coming and going. This general rule however is founded not upon the 
convenience of the individuals but of the court itself. As commonly stated 
and applied it proceeds upon the ground that the due administration of jus- 
tice requires that a court shall not permit interference with the progress 
of a cause pending before it by service of process in other suits which 
would tend to discourage the voluntary attendance of those whose pres- 
ence is necessary or convenient to the judicial administration in the pend- 
ing litigation. Stewart v. Ramsey, 242 U. S. 128. | 


It therefore follows that the privilege should not be enlarged beyond 


the reason upon which it is founded and that it should be extended or with- 
held only as judicial necessities require. Iron Dyke Copper Min. Co. v. 
Iron Dyke R. Co., 132 Fed. 208 ''But the test of the privilege is not the 
probable success or failure of the suit or proceeding in which the proc - 
ess was served. If it were the immunity could never be denied. The test 
is whether the immunity if allowed would so obstruct judicial administra- 
tion in the very cause for the protection of which it is invoked as to jus- 
tify withholding it. That as we have said depends here upon the nature of 
the proceeding in which the service is made."" Lamb v. Schmitt, Receiver 
285 U.S. 222, at Page 228. Appellant does not deny that a non-resident 
of the District who came into the District to appear and plead to an in- 
dictment against him cannot be served with process ina civil action while 
in attendance at court or until he has had a reasonable time to leave the 
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District after such attendance. Church v. Church, 50 App. D. C. 239, 
However in Government of The Dominican Republic v. Hal Roach Jr., 
280 F. 2d 61, the court stated "it may be that the broad rule announced 
in Church v. Church is subject to limitation. We apply the Church rule 


here only to the limited extent required by the facts before us, to wit, 
voluntary appearance to criminal charges. We do not reach, and express 
no opinion concerning, questions whether the rule should be applied in 
other situations, for example, where attendance was not voluntary or 
where attendance at the trial of the cause by the person served with proc- 
ess in another action will not facilitate the disposition of such cause, or 
where the granting of immunity will defeat the ends of justice in the very 
cause for the protection of which the immunity is invoked"! A review of 
all the cases of Appeal Courts does not indicate that there is any case on 
record granting immunity to a defendant who appears under circumstances 
as in the instant case. The only case found where the court held defend- 
ant immune from civil process while in attendance at a hearing other than 
a court is in the case of Engle v. Manchester, 46 App. D. C. 220, a case 
involving service of civil process on a non-resident while in attendance 

at a hearing before the Patent Office, however, even in that case the court 
stated as follows: ''The proceeding in this case, while one of interference 
in the Patent Office, is judicial in its nature, involving important private 
and public interests." 


yan 


In a leading case of Wilder v. Welsh, 8 D. C. 566, 1 MacArthur 566, 
the District of Columbia Supreme Court held the privilege of a witness 
in attendance upon a congressional committee is not higher than that of 
a member of Congress; he may therefore, be served with a summons as 
defendant in a suit commenced in this court. This was a motion to set 
aside the service of a summons upon the grounds that the defendant in 
the suit, when the service was made upon him, was a witness from one 
of the States in attendance upon a congressional committee under a 
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subpoena; and was therefore, exempt from process while in attendance, 
and in coming and returning from the City. The Court unanimously held 
that the privilege of a witness before congress, or before any of its com- 
mittees, stood on the same footing as the privilege of the members of 
that body; and that this does not extend to freedom from the service of a 
simple summons but only from arrest. As no privilege had been violated, 
the motion was overruled. : 


It, therefore, further follows that in the instant case! since A. C. 
Browne, as an individual and as President of Alum-Co National Inc., was 
under no legal obligation to come from Cleveland, Ohio, to the District 
of Columbia in response to a letter received in the regular mail from a 
non-judicial agency, said appellees should not be afforded the privilege 
of immunity from the service of a simple civil summons as in the instant 


case. 


CONCLUSION 


WHEREFORE, appellant, Robert C. Buffkin, respectfully submits 
that the District Court erred in granting appellees' , Alum-Co National 
Inc. and A. C. Browne, Motion to Quash Service of Process in the instant 
case and that Order of the District Court be reversed and that costs be 
assessed against the appellees. ; 


Respectfully submitted, 


H. EDWARD CHOZICK 


908 Warner Building 
Washington 4, D. C.! 


Attorney for Appellant 
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RELEVANT DOCKET ENTRIES 
Proceeding 


Complaint. 


Return of U. S. Marshal on Service of Summons on 
A. C. Browne and Alum-Co National Inc. 


Motion to Quash Service on Defendants , Alum-Co Na- 
tional Inc. and A. C. Browne, with Points and Author- 
ities and Affidavit. 


Points and Authorities in Opposition to Defendants' 
Motion to Quash Service and Affidavit. 


Defendants' Reply Points and Authorities. 
Order of U.S. District Court. 


Application for Permission to Appeal from an Inter- 
locutory Order of the District Court under the provi- 
sions of 28 U.S.C. Section 1292 (6) and Exhibit "A" 
attached thereto. Case No. 16,896 U.S. Court of Ap- 
peals for the District of Columbia Circuit. 


Order U.S. Court of Appeals Case No. 16,896. 
Notice of Appeal. | 


[Filed October 13, 1961] 


COMPLAINT FOR REFUND OF MONEY 
| ON GROUNDS OF FRAUD AND FOR 
DAMAGES RESULTING THEREFROM 


1. Plaintiff is a citizen of the United States and a resident of the 
State of Virginia. 

2. The defendant, Alum-Co National, Inc., is an Ohio Corporation 
engaged in the business of national distributor of certain metal fire es- 
cape ladders and other products; the defendant, A. C. Browne, is a citi- 
zen of the United States, and to the best of plaintiff's Inowledge, informa- 
tion and belief, is a resident of the State of Ohio and is being sued herein 
in his individual capacity and as agent and/or servant and corporate offi- 
cer of the defendant company, namely, its president; that the respective 
defendants are herein being sued jointly and severally as being engaged 
in the activities, the basis of this Complaint. 

3. The matter in controversy exceeds the sum of $3,000.00. 

4. The defendant corporation through its agent and/or servant, 
A.C. Browne, and the defendant, A. C. Browne, in his individual capacity 
made certain representations to the plaintiff to wit: that the defendant 
corporation was a national distributor of certain metal fire escape lad- 
ders and other products, and that for the sum of $3,116.00 and other con- 
siderations , as set forth in the dealer franchise agreement, attached here- 
to as Exhibit "A", that he the defendant, A. C. Browne, and the defendant 
corporation, Alum-Co National, Inc. would grant unto the plaintiff the ex- 
clusive right to sell and distribute the said products of the defendant cor- 
poration for the territory of the District of Columbia and the entire State 
of Virginia; that the defendant, A. C. Browne, as an individual and as agent 
of defendant corporation knew these representations to be false, and that 
said representations that were made were in no wise believed by said de- 
fendants to be true, for in truth and in fact said defendants knew that there 


was already outstanding an exclusive dealer franchise agreement covering 


the same territory offered to the plaintiff for the considerations as set 
forth in Exhibit "A"; that said representations were made by said defendants 
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to the plaintiff with the intention that it would be acted on by the plaintiff; 
that in reliance upon the representations made by these defendants jointly 
and severally, the plaintiff being ignorant of the falsity of Said represen- 
tations, and believing said representations to be true, entered into a deal- 
er franchise agreement, attached hereto as Exhibit A"; that pursuant to 
said contract, plaintiff gave unto defendants the sum of $3,116.00 together 
with an additional sum of $150.00 for a 30 day option to become Distributor 
for the State of North Carolina on the same terms and conditions as set 
forth in the agreement attached hereto as Exhibit "A". 

5. That relying on the validity of said Exclusive Dealer Franchise 
Agreement as per Exhibit ''A" attached hereto, the plaintiff then proceeded 
to organize two corporations for the purposes of selling, sub-franchising 
and selling direct, the products covered by said dealer franchise agree- 
ment; that plaintiff rented and furnished offices to accomplish said pur- 
poses; that plaintiff advertised for sales personnel and rented space for 
the purpose of conducting a training program for some 20 persons; adver- 
tised in Richmond and Norfolk, Virginia, for sub-franchise dealers; made 
trips to various cities in the State of Virginia to acquaint prospective sub- 
franchise dealers with the product covered by said exclusive franchise 
agreement; hired installation crews and conducted a training program for 
said crew; purchased equipment for said installation crew to use; pur- 
chased samples and products covered by said Dealer Franchise Agreement 
from the defendant corporation in the approximate sum of $4 200.00, and 


did otherwise incur many expenses for the promotion of said product cov- 


ered by said exclusive dealer franchise agreement. 

6. That after plaintiff did all on his part pursuant to said exclusive 
dealer franchise agreement, to promote the sale of the product under 
franchise, plaintiff learned that the defendants had already granted an ex- 
clusive dealer franchise agreement to another company covering the same 
territory of the District of Columbia and the entire State of Virginia; that 
upon learning that his franchise agreement was of a later date than said 
outstanding franchise agreement defendants had granted to said other 
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company , said plaintiff demanded of defendants to rectify the situation 
which defendants failed to do; that on account of the fraudulent repre- 
sentations of these defendants and their failure to carry out their prom- 
ises made unto plaintiff as per exclusive dealer franchise agreement, 
plaintiff has been damaged in the sum of $15,400.00. 

WHEREFORE plaintiff demands judgment in the sum of $15,400.00 
against these defendants, jointly and severally, plaintiff further demands 
judgment in the sum of $30,000.00 against these defendants, jointly and 
severally, as punitive damages on account of the fraud perpetrated on 
plaintiff in his business transactions with the defendant, A. C. Browne, 
and the defendant corporation, Alum-Co National, Inc. as set forth in the 
aforegoing complaint. 


/s/ H, Edward Chozick 
Attorney for Plaintiff 
908 Warner Building 
Washington 4,D.C. 


Plaintiff demands a trial by jury. 
/s/ H. Edward Chozick 


[Filed October 13, 1961] 
U.S. MARSHAL'S RETURN OF SERVICE 


UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 
R. C. BUFFKIN Clerk's No. 3374-61 
vs. U.S. Marshal No. 
ALUM-CO NATIONAL INC, ET AL Received by U.S.M. 


I hereby certify and return that I served the annexed Summons and 
Complaint on the therein-named A. C. Brown by handing to and leaving 
a true and correct copy thereof with him personally at 16th & K Sts, N.W., 
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in the said District at 9:35 a.m. on October 13, 1961. 


James J. P. McShane | 
United States Marshal, 


By /s/ Samuel A. D' Andelet 
Deputy. 


I hereby certity and return that I served the annexed Summons and 
Complaint on the therein-named Alum-Co National, Inc. by handing to 
and leaving a true and correct copy thereof with A.C. Browne person- 
ally at 16th & K Sts, N.W., in the said District at 9:35 a.m. on October 
13, 1961. | 


James J. P. McShane | 
United States Marshal, 


By /s/ Samuel A. D' Andelet 
Deputy. 


[Filed November 27, 1961] 


MOTION TO QUASH SERVICE OF 
PROCESS OF DEFENDANTS, ALUM-CO 


NATIONAL, INC. AND A. C. BROWNE 


Defendants , Alum-Co National, Inc., and A.C. Browne, by their 
attorney , Harold T. Grier, moves this Honorable Court to quash the serv- 
ice of process herein against both the defendants, and for reason says: 

1. That on October 13, 1961, in the District of Columbia, service 
of process in this cause was made by a U. S. Deputy Marshall on A.C. 
Browne, individually and as president of defendant Alum-Go National, 
Inc., a body corporate. | 

2. That said A. C. Browne came into the District of Columbia in 
obedience to a summons from a United States District Attorney directing 
him to attend and testify in the District of Columbia in connection with a 


criminal proceeding and while in the District of Columbia pursuant to 
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said summons, he was served with process by a Deputy United States 
Marshall in the instant case. 

3. That the matters involved in the instant case arose before his 
entrance into the District of Columbia under the summons. 

4, That a person while in the District of Columbia pursuant to a 
summons directing him to so attend and testify is immune from service 
of process in connection with matters which arose before his entrance 
into the District of Columbia under the summons. 


/s/ Harold T. Grier 


Attorney for Defendants 
* *e * 


[Certificate of Service] 


POINTS AND AUTHORITIES IN SUPPORT 
OF DEFENDANTS' MOTION TO 
QUASH SERVICE OF PROCESS 
Statement of Pertinent Facts 
The plaintiff, Robert C. Buffkin, and the defendant, Alum-Co National, 
Inc., entered into a written Dealer Franchise Agreement on July 20,1961. 
(Plaintiff's Exhibit "A"; Par. 4, Defendant's Affidavit). The Complaint al- 
leges that prior to entering into said Agreement, the defendants repre- 
sented to the plaintiff that they would grant unto the plaintiff the exclusive 
right to sell and distribute the products of the defendant corporation in the 
District of Columbia and the State of Virginia; the Complaint further al- 
leges that in fact the said representations were false and in nowise be- 
lieved by the defendants to be true, and that there was in fact a prior out- 
standing exclusive dealer franchise agreement covering the same terri- 
tory. The Complaint further alleges losses to the plaintiff by reason of 
the alleged false representations and demands compensatory and punitive 
damages, 
Subsequently , the plaintiff instigated a criminal complaint before the 
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United States Attorney for the District of Columbia. (Par. 5, Defendant's 
Affidavit). As a result thereof the defendants received a letter (Defend- 
ant's Exhibit A) addressed to Mr. A. C. Browne, President , Alum-Co 
National, Inc., on the letterhead of the United States Department of Jus- 
tice, Office of the United States Attorney, Washington, D. C., and signed 
for David C. Acheson, United States Attorney, by E. T. Daly, Assistant 
United States Attorney. The letter informed Mr. Browne that a criminal 
complaint had been made and directed him to appear at 10:00 o'clock 
A.M. on October 13,1961, in Room 3812, Grand Jury Section at the United 
States District Court House; that failure to appear may result in a war- 
rant for his arrest. (Defendant's Exhibit A). | 

Pursuant to the summons (Defendant's Exhibit A) the defendant, 
A.C. Browne, entered the District of Columbia in the late afternoon of 
October 12, 1961. After spending the night in the District, of Columbia 
he was preparing to go to the office of the Assistant U. S. Attorney when 
he was served with process in the instant case, not only as to himself but 
as President of the defendant corporation. (Par. 5 Defendant's Affidavit) . 

The Service of Process Herein On 
Both Defendants Should Be Quashed 

Title 23-801 of the District of Columbia Code, 1951 Edition, Sup- 
plement VII, provides: | 

As used in this Chapter - 

¢) The word "summons" includes a subpoena, order, or 


other notice requiring the appearance of a witness. 
Title 23-804 provides in part: 
(a) If a person comes into the District of Columbia in obed- 


ience to a summons directing him to attend and testify 

in the District of Columbia, he shall not while in the Dis- 
trict of Columbia pursuant to such summons, be subject 
to arrest or the service of process, civil or criminal, 

in connection with matters which arose before his en- 
trance into the District of Columbia under the summons. 
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The facts of this case fit squarely within the foregoing Code provi- 
sions. The defendant was "directed" by the U. S. Attorney for the Dis- 
trict of Columbia to appear in the District of Columbia, in connection with 
a criminal complaint. (Defendant's Exhibit A). 'The word "summons" 
includes a subpoena, order, or other notice requiring the presence of a 
witness.’ Title 23-801 (c) of the District of Columbia Code, 1951 Edition 
As Amended. 

The defendant. A, C. Browne, is a resident of the State of Ohio 
(Par. 3, Defendant's Affidavit). He was present in the District of Colum- 
bia at the time of the service of process herein solely in compliance with 
the summons of the United States Attorney, and would not have been in the 
District of Columbia at the time except for such summons. (Id, par. 7). 
The matters, the subject of the instant action arose before his entrance 
into the District of Columbia under the summons. (id, par. 6). 

Under Title 23-804 (@) the defendant was immune to service of 
process and process should be quashed as to him personally and also as 
servant, agent, or corporate officer of the defendant corporation. 

/s/ Harold T. Grier 


AFFIDAVIT OF DEFENDANT A. C. BROWNE 
eee ee SRUWNE 


STATE OF OHIO, 
COUNTY OF CUYAHOGA, ss: 

A. C. Browne, being first duly sworn, on oath deposes and says; 

1. That Iam the A. C. Browne, defendant in a civil action brought 
in the United States District Court for the District of Columbia by the 
plaintiff, Robert C. Buffkin, it being Civil Action No. 3374-61. 

2. That Iam also the president of Alum-Co National Inc., a body 
corporate, a co-defendant in the same civil action. 

3. That Iam a resident of the State of Ohio, residing at Cleveland, 
34821 Sherwood Drive, and I have been such resident continuously from 


1948, and up to the present time. 

4, That attached hereto and marked "Defendant's Exhibit A" isa 
true copy of a letter I received from David C. Acheson, United States 
Attorney, by E. T. Daly, Assistant U.S. Attorney. This letter informed 
me that a criminal complaint had been made to the office of the United 
States Attorney. and directed me to appear at 10:00 o'clock A.M, on Octo- 
ber 13,1961, in Room 3812, Grand Jury Section, United States District 
Court House, Third and Constitution Avenue. N.W.. Washington, D.C., be- 
fore an Assistant United States Attorney concerning this complaint; that 
failure to appear may result in a warrant for my arrest. | 

5. In accordance with such order, I arrived in the District of Co- 
lumbia in the late afternoon of the 12th of October. 1961, and secured ac- 
commodations in the District for the evening. At about 9:30 in the morn- 
ing of the 13th of October, 1961, as I was about to go to the office of the 
U.S. Attorney, in accordance with instructions contained in the latter 
(Exhibit A), I was approached by the plaintiff, Robert C. Buffkin, and a 
man who I learned was a U.S. Deputy Marshall. The latter served me 
with a summons and a Complaint in the present case. 3 

I then proceeded to the office of the Assistant United States Attorney 
as directed in the letter (Exhibit A). Robert C. Buffkin, plaintiff herein, 
was present at the conference with the Assistant U.S. Attorney, as was 
his attorney. In the course of the conference, which lasted several hours, 
the Assistant U.S. Attorney informed me that the criminal complaint re- 
ferred to in the directive (Defendant's Exhibit A) was instigated by Robert 
C. Buffkin, the plaintiff in the instant action. The conference was in refer- 
ence to the subject matter of the instant suit, ie, it was claimed that I or 
Alum-Co National, Inc., or both, had sold a franchise to the plaintiff here- 
in when said franchise was already held by another. 

The Assistant U.S. Attorney told me in conclusion, that the facts 
did not warrant a criminal action, that Mr. Buffkin's remedy was by way 
of a civil action, and that I was free to go. | 


6. The subject matter of the complaint in the present action is a 
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written franchise agreement entered into on July 20, 1961 between the 
plaintiff and the corporate defendant herein, and the plaintiff demands 
damages for losses allegedly sustained by reason of alleged misrepre- 
sentations in the inducement to said agreement. 

7. That I'was in the District of Columbia solely in compliance with 
the summons of the United States Attorney, and would not have been in 
the District of Columbia at the time of service af process on me except 
for such directive. 

/s/ A. C. Browne 


[JURAT the 21st day of November, 1961]. 


[Filed December 7, 1961] 


POINTS AND AUTHORITIES IN OPPOSITION TO 
DEFENDANTS' , ALUM-CO NATIONAL, INC. AND 


A.C, BROWNE, MOTION TO QUASH SERVICE 


1. Title 23-801 of the District of Columbia Code, 1951 Edition, 
Supplement VIII, on which these defendants rely as a basis to quash serv- 
ice in the above-entitled cause is not applicable to the instant case, since 
said Code Chapter, Titled, Out-of-State Witnesses, refers to Summons, 
Subpoena, Order, or other Notice" issuing from a Court. In this case, 
all that said defendants received was a letter by regular mail from the 
Office of the United States Attorney signed by an Assistant United States 
Attorney, which had no legal effect and hence Title 23-801 is not applicable. 

2. The defendant, A. C. Browne, upon the receipt of said letter from 
the Office of the United States Attorney, through his Cleveland, Ohio, coun- 
sel and local counsel, communicated with W. Frank Stickles, Jr., Assist- 
ant United States Attorney who advised them that A. C. Browne and/or 
Alum-Co National, Inc. were under no legal duty to appear at a confer- 
ence as requested by said letter and any such appearance was purely 
voluntary on their part, and therefore, the defendants knew, prior to their 
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departure from Cleveland, Ohio, to the District of Columbia, that they 
did not have to appear at said conference and that any said appearance 
was voluntary and at their own expense. 

3, That no criminal complaint was ever made by na plaintiff to 
the Office of the United States Attorney concerning the defendant; that 
said complaint was made by another party who had a grievance against 
the defendants, and the plaintiff was requested to come alone as a wit- 
ness. 

4. That at a conference held before Assistant United States Attor- 
ney, W. Frank Stickles, Jr., defendant Browne reiterated that he knew 
he did not have to come to the District of Columbia for the purpose of 
said conference; that he came voluntarily and at his own expense , and 
that he knew he could leave anytime he so desired. | 


/s/ H. Edward Chozick 
Attorney for ee 


* OK 


[Certificate of Service] : 


AFFIDAVIT 


Robert C. Buffkin, being first duly sworn on oath, deposes and 
states that he is the plaintiff in the above-entitled cause; that at no time 
did he ever instigate a criminal complaint before the United States At- 
torney for the District of Columbia on account the Civil Action in the 
above entitled cause; that if any criminal complaint was ever made 
against said defendants to the office of the United States Attorney con- 
cerning said defendants, said complaint was made by another party who 
had a grievance against the defendants and your affiant was requested 
by said other party to come along as a witness; that at no time did your 
affiant ever conspire, connive or try to trick said defendants to come 
to the District of Columbia for any reason to accept service of process 


in the above-entitled cause; that it was not until the afternoon of October 


12,1961, that your affiant learned that the defendants were in the District 
of Columbia, at which time he directed his counsel to prepare the neces- 
sary Civil Action as set forth in the above-entitled cause; that at said 
conference held at the Office of the United States Attorney, at which your 
affiant attended, the defendant Browne stated to said W. Frank Stickles, 
Jr., Assistant United States Attorney, that he, Browne, knew that he did 
not have to come to the District of Columbia for any conference with said 
United States Attorney, and that he came voluntarily and at his own ex- 
pense, and that he knew that he could leave any time he so desired. 

/s/ Robert C. Buffkin 


[JURAT the 6th day of December, 1961] 


[Filed January 6, 1962] 


DEFENDANTS' REPLY POINTS AND AUTHORITIES 


Titles 23-801 and 23-804 of the District of Columbia Code are 
merely a codification of the Case Law which has been expressed by the 
Courts of Appeals of this and other jurisdictions. 

In Church vs. Church, 50 US App DC 239, 279 Fed. 361, the defend- 
ant, a resident of Virginia, had been indicted in the District of Columbia. 
He appeared in the District of Columbia, entered a plea to the indictment, 
was tried, and as he was leaving the Court House was served with proc- 
ess in a civil action. On appeal from quashing of process by the trial 
Court, the Court of Appeals said at page 241: 

But, whether we view his appearance as voluntary or involuntary, 

we think the privilege attached to him, and that the service should 

have been quashed. It would border on an abuse of process to force 

a person to come within the jurisdiction for one purpose, say that 

he may be prosecuted for a crime, and then subject him to other 

litigation, for which he could not have been compelled to leave the 
state of his home. 


In Engle vs. Manchester, 46 US App DC 220, the defendant, a non- 
resident of the District of Columbia, was present in the District of Co- 
lumbia for taking of a deposition in connection with a proceeding pending 
before the U. S. Patent Office. While in attendance upon the taking of 
testimony and while the defendant was on the witness stand, he was served 


with process in a civil action. On appeal, the Court of Appeals said, at 


page 229: 

Public policy, the due administration of justice, and protection to 
the parties and witnesses alike demand the extension of the privi- 
lege, and whether the suit has been commenced by arrest or by 
mere summons of subpoena is immaterial. No one should be deter- 
red from attending the place of trial by reason of liability to be sued 
in a foreign or distant jurisdiction. The proceeding in this case, 
while one of interference in the Patent Office, is judicial in its na- 
ture, involving important private and public interests. The taking 
of testimony was proceeding in due order, and the defendants, hav- 
ing been advised of the importance of their attendance, were within 
the protection of the privilege. The Court was right in setting aside 
the process, and its judgment is affirmed with costs. 

Youpe, et al vs. Strasser, et al, 113 Fed. Supp 289, involved the 
immunity of a non-resident witness to service of process where the non- 
resident witness was in attendance before a committee of Congress in the 
District of Columbia, In quashing service of process in that case, Judge 
Holtzoff said: : 

The Court of Appeals in Engle (Supra) applied such an exemption to 

a witness appearing at a hearing before an administrative official. 

In other words, the immunity of a non-resident witness to service 

of process applies not only to witnesses before a judicial tribunal, 

but also to witnesses before bodies of the executive branch of the 

Government. | 

The proceeding in the instant case was a hearing before an official 
of the executive branch of the Government. By appearing voluntarily, the 
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defendant removed an obstacle to the administration of justice and saved 
the expense and trouble of a presentment before the Grand Jury, possible 
indictment and subsequent trial. This was obviated by the voluntary ap- 
pearance of the defendant and immunity to service of process upon him in 
the instant case should be extended by quashing such service as prayed. 


/s/ Harold T. Grier, 


Attorney for Defendants 
* OK 


[Certificate of Service] 


[Filed February 21, 1962] 
ORDER 


This cause:came on for hearing on the defendants’ Motion to Quash 
Service of Process and thereupon upon consideration of the motion and 
memorandum of points and authorities in support thereof, the plaintiff's 
memorandum of points and authorities in opposition thereto, and defend- 
ants’ reply points and authorities, and argument of counsel, it is there- 
upon by the Court, this 21st day of February, 1962, 

ORDERED, that the service of process herein on A. C. Browne, 
individually and as president of defendant Alum-Co National, Inc., a body 
corporate, be and the same is hereby quashed, vacated, and set aside. 

The Court further expressly determines that there is no just reason 
for delay and directs that final judgment upon the Order aforesaid be, and 
hereby is entered in favor of the defendants, Alum-Co National, Inc. and 
A. C. Browne, and against the plaintiff, Robert C. Buffkin. 

The Court is further of the opinion that the Order aforesaid involves 
a controlling question of law as to which there is a substantial ground for 
difference of opinion, and that an immediate appeal from the Order may 


materially advance the ultimate termination of the litigation. 


/s/ Edward M. Curran 
JUDGE 


/s/ H. Edward Chozick, Attorney for Plaintiff 
/s/ Harold T. Grier, Attorney for Defendants. 


[Filed March 2, 1962] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT, 


ROBERT C. BUFFKIN, 
Applicant, 


vs. No. 16,396 


ALUM-CO NATIONAL, INC. 
and 
A.C. BROWNE, 
Respondents. 


APPLICATION FOR PERMISSION TO APPEAL 
FROM AN INTERLOCUTORY ORDER OF THE 
DISTRICT COURT UNDER THE PROVISIONS 

OF 28 U.S.C. SECTION 1292 (b) : 

Robert C. Buffkin, plaintiff in Civil Action No. 3374-61 in the United 
States District Court for the District of Columbia, hereby applies to this 
Honorable Court pursuant to 28 U.S.C. Section 1292 (b) and Rule 91/2 of 
the Rules of this Court for permission to take an appeal from the Inter- 
locutory Order of said District Court entered in said action on February 
21, 1962. : 

The Complaint in this case was filed on October 13, 1961, and the 
action was brought by Robert C. Buffkin, plaintiff, against Alum-Co Na- 
tional, Inc. and A. C. Browne, defendants, for refund of money on grounds 
of fraud and for damages resulting therefrom. Both defendants were 
served on October 13,1961. Thereafter, defendants filed a Motion to 
Quash Service of Process with accompanying Points and Authorities on 
the basis that A. C. Browne, individually, and as President of Alum-Co 
National Inc. were immune from service of process since he came to the 
District of Columbia voluntarily in response to a letter received in the 
regular mail from the Office of the United States Attorney for the District 
of Columbia, a copy of said letter is attached hereto as Exhibit "A", and 
on the basis that said immunity from service of process came within the 
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provisions of Title 23, Section 801 et seq, District of Columbia Code 
(1951 Edition) Supplement VII. 

Opposition to said Motion to Dismiss was filed setting forth the 
position of the plaintiff on the following basis: that the letter, attached 
hereto, which the defendants received from the Office of the United States 
Attorney had no legal effect since it was not a summons, subpoena, order 


or other notice issuing from a Court as provided by Title 23, Section 801 
et seq of the District of Columbia Code (1959 Edition) Supplement VIII. 
Defendants then filed an additional Reply Points and Authorities Support- 
ing their Motion to Quash Service of Process. 

The Motion to Dismiss came on for a hearing before Judge Curran 
of the United States District Court for the District of Columbia on Febru- 
ary 8,1962, and after counsel for both parties stipulated that defendants 
appeared in the District of Columbia voluntarily in response to the letter 
received from the Office of the United States Attorney for the District of 
Columbia, Judge Curran refused to listen to any testimony of witnesses 
on behalf of plaintiff; he took the matter under advisement, and the follow- 
ing day counsel for plaintiff received a postcard from the Court advising 
that defendants' Motion to Quash Service of Process had been granted. 
No reasons were given by the Court for its decision. When plaintiff re- 
quested of the Court a reason for said decision, the Court failed to give 
any reason, but permitted plaintiff to file this application under the pro- 
visions of 28 U.S.C. Section 1292 (b). 

CONTROLLING QUESTION OF LAW INVOLVED 

It is submitted that the Order of the District Court involved a con- 
trolling question of law, namely: whether a non-resident who voluntarily 
responds to a letter received from the Office of the United States Attor- 
ney for the District of Columbia in the regular course of mail is immune 
from service of civil process while in the jurisdiction of the District of 
Columbia in voluntary response to said letter. 
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SUBSTANTIAL GROUNDS FOR A DIFFERENCE OF OPINION 
WITH RESPECT TO THE CONTROLLING QUESTION OF LAW 


The District Court has stated in its Order that there is substantial 
grounds for a difference of opinion as to said controlling question of law. 
It is submitted that this finding is fully warranted. From a review of the 
cases covering privilege of a non-resident party from service of civil 
process, it is apparent that the exception of said non-resident party ap- 
plies while attending upon Courts of Justice either as witnesses or suitors, 
see note to George W. Stewart (plaintiff in error) v. Charles M. Ramsey, 
61 L. Ed. U.S. Page 192. 

However, in So far as the Federal courts are concerned, the gov- 
erning principles pertaining to such immunity have been set forth un- 
equivocally by the Supreme Court of the United States in the leading case 
of Lamb v. Schmitt, 285 U.S, 222, 225, as follows: 

"The general rule that witnesses, suitors, and their attorneys, 
while in attendance in connection with the conduct of one suit are 


immune from service of process in another, is founded, not upon 
the convenience of the individuals, but of the court its elf... 

"Tt follows that the privilege should not be enlarged beyond 
the reason upon which it is founded, and that it should be extended 
or withheld only as judicial necessities require." | 


In view of the foregoing principles, it is apparent that defendants 
possessed no vested right of immunity from service of process upon 
them in the District of Columbia. 


AN IMMEDIATE APPEAL MAY MATERIALLY ADVANCE 
THE ULTIMATE TERMINATION OF THE LITIGATION 


It is believed that an immediate appeal may materially advance 
the ultimate termination of the litigation, because if the defendants" 
theory is correct, it is apparent to plaintiff that he will again be unable 
to effect service of process on the defendants in the District of Colum- 
bia, and he will be obliged to go to the State of Ohio to institute the pres- 
ent law suit. Therefore, said immunity, if allowed, would paralyze the 
arm of the Court and defeat the ends of justice in the very cause for the 
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protection of which the immunity is involved. Therefore, an allowance 
of an appeal at this time would certainly expedite the ultimate termina- 


tion of the litigation and would do substantial justice. 

WHEREFORE, the applicant requests this Honorable Court to per- 
mit him to take an Appeal from the Order of the United States District 
Court for the District of Columbia entered February 21 , 1962. 

Respectfully Submitted, 


/s/ H. Edward Chozick 
Attorney for Applicant 
* x * 


[Certificate of Service] 


EXHIBIT "A" 


UNITED STATES DEPARTMENT OF JUSTICE 
OFFICE OF THE UNITED STATES ATTORNEY 
WASHINGTON, D. C. 


* KO 


Mr. A. C. Browne, President 
Alum-Co National, Inc. 

4500 Euclid Avenue 
Cleveland 3, Ohio 


Dear Sir: 

A criminal complaint has been made to this office. 

You are therefore directed to appear at 10:00 AM on October 13, 
1961, in Room 3812, Grand Jury Section, U. S. District Court House, 3rd 
& Constitution Ave., N.W., Washington, D.C., before an Assistant United 
States Attorney concerning this complaint. 

FAILURE TO APPEAR MAY RESULT IN A WARRANT FOR YOUR 
ARREST. 


DAVID C. ACHESON 
United States Attorney 


By: /s/ E. T. Daly 
Assistant United States Attorney 
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[Filed April 5, 1962] 


Before: Wilbur K. Miller, Chief Judge, Bazelon and Burger, 
Circuit Judges, in Chambers. 


ORDER 

Upon consideration of the application for permission to appeal from 
an interlocutory order of the District Court under the Brow stons of 8 1292 (b) 
Title 28 U. S. Code, it is | 

ORDERED by the court that the aforesaid application be, and it is 
hereby, dismissed without prejudice to the taking of an appeal under the 
provisions of § 1291 Title 28 U. S. Code, but without any expression of 
opinion as to whether such an appeal would be timely. | 

Per Curiam. 

Dated: April 5, 1962 


[Filed April 17, 1962] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT C, BUFFKIN, 

Plaintiff, : 

vs. Civil No. 3374-61 

ALUM-CO NATIONAL, INC. 
and 


A.C. BROWNE, 


) 
) 
) 
) 
) 
) 
) 
) 


Defendants. 


NOTICE OF APPEAL Ape 
Notice is hereby given this 17th day of February, 1962. that ROBERT 
C. BUFFKIN hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 21st 
day of February, 1962 in favor of Alum-Co National, Inc. and A. C. Browne, 
Defendants against said Robert C. Buffkin, Plaintiff. | 


/s/ H. Edward Chozick 


Attorney for Plaintiff 
* ok 


